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In the Court of Appeals of the District of Columbia. 


No. 2453. 

Alexander McKenzie, Appellant, 

vs. 

Walter L. Fisher, Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

In Equity. No. 3100*2. 

Alexander McKenzie, Complainant, 

vs. 

Walter L. Fisher, Defendant. 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Bill for Injunction. 

Filed May 23, 1912. 

In the Supreme Court of the District of Columbia. 

In Equity. No. 31062. 

Alexander McKenzie, Complainant. 

vs. 

Walter L. Fisher, Secretary of the Interior, Defendant. 

Now comes your complainant and for a cause of action respectfully 
represents: 

1. That he is a citizen of the United States residing in the state 
of Minnesota. 

2. That the defendant, Walter L. Fisher, is a citizen of the United 
States, temporarily residing in the District of Columbia and holds 
the office of Secretary of the Interior, and is sued as such. 

1—2453a 
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3. That the Secretary of the Interior is charged with executive, 
judicial and administrative powers under the Public Land Laws of 
the United States. 

4. That your complainant has made, in conformity with the rules, 
regulations and practice of the Department of the Interior, an appli¬ 
cation to enter, under Section 2303 of the Revised Statutes of the 
United States, the S. W. Vi of the X. W. Vi of Section 10, and the 

S. W. y 4 of the X. E. y 4 of Section 22, T. 49 X., R. 27 W., and the 

S. E. Vi of the S. E. Vi of Section 30, T. 49 X., R. 26 \V., 

2 4th P. M., containing 120 acres, at Duluth, Minnesota, Land 
District. 

5. That Section 2306 R. S. is as follows: 

“Every person entitled, under the provisions of section twenty- 
three hundred and four, to enter a homestead who may have hereto- 
fore entered, under the homestead laws, a quantity of land less than 
one hundred and sixty acres, shall he permitted to enter so much 
land as, when added to the quantity previously entered, shall not 
exceed one hundred and sixtv acres.” 

6. That the said application, as aforesaid, was made by this com¬ 
plainant as assignee of George A. Godsmark, hereafter named, show¬ 
ing that he had purchased, hv mesne conveyances, in good faith and 
for value. 

7. That the aforesaid application was made by complainant as 
such purchaser, based upon the records of the War Department 
showing that one George A. Godsmark served as a soldier during the 
Civil War in Co. F, 7th Michigan V olunteer Cavalrv for more than 
ninety days, having i>een mustered into said service on January 22, 
1863, and honorably discharged on Xovember 21, 1865, which facts 
are shown by a report of the War Department to the Interior De¬ 
partment. 

8. That the aforesaid application was made by complainant, as 
such purchaser, based upon the records of the General Land Office 
showing that one George A. Godsmark made an original homestead 
entry Xo. 4805, June 17, 1870, at Ionia, Michigan, for the X. W. Vi 
of the S. E. Vi of Section 23, Township 1 Xorth, Range 4 West, con¬ 
taining 40 acres, under the public land law as a homestead under 
Act of May 20. 1862. 

9. That the said George A. Godsmark, on the forms prescribed by 
'the Interior Department, made a homestead application to 

3 enter the aforesaid lands at the United States Land Office at 
Ionia, Michigan, under the provisions of the Act of Congress 

of May 20, 1862, entitled “An Act to secure homesteads to actual set¬ 
tlers upon the public domain” (now Sections 2289-2317 R. S. of the 
United States Statutes), which application was signed l>efore the 
Register at the United States Land Office at Tonia, Michigan, on the 
17th day of June, 1870. 

10. That the said George A. Godsmark, on June 17, 1870, made 
and executed, before the said Register, an affidavit as required under 
the aforesaid homestead law. showing that such entry was made for 
his own use and benefit and for the purpose of cultivation as required 
under the homestead laws relating to such an entry upon public land 
of the United States. 
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11. That the Register of the Land Office at Ionia, Michigan, al¬ 
lowed Godsmark’s application to make homestead entry and certified 
thereon as follows: 

“That the above application is for surveyed lands of the class 
which the applicant is legally entitled to enter under the Homestead 
Act of May 20, 1802, and that there is no prior valid, adverse right 
to the same.” 

12. That the Register allowed said entry and posted the same upon 
the tract-hooks and made return thereof under and in accordance 
with Section 2295 of the Revised Statutes of the United States. 

18. That the said George A. Godsmark, on .Tune 17, 1870, made 
payment of fee and commissions to the Receiver of the United States 
Land Office at Tonia, Michigan, as required by law, and obtained a 
Receiver’s receipt therefor. 

14. That the said homestead entry of George A. Gods- 

4 mark Was allowed hv both the Register and Receiver of the 
U. S. Land Office at Tonia. Michigan, and the entry duly 

made of record. 

15. That thereafter, and with their monthly returns, the Register 
and Receiver of the U. S. Land Office at Tonia, Michigan, trans¬ 
mitted said original homestead entry papers so signed and executed 
by the said George A. Godsmark to the Commissioner of the General 
Land Office, and the same are of record and on file in the General 
Land Office. 

18 That thereafter the Commissioner of the General Land Office 
passed upon the action of the Register and Receiver and allowed and 
entered of record the homestead entry so made bv said George A. 
Godsmark. 

17. That the homestead entry so made by the said George A. Gods¬ 
mark was allowed, entered and posted upon the tract-books of the 
Department of the Interior. 

18. That the records of the General Land Office further show that 
the said entry was contested under the public land laws for abandon¬ 
ment by one TTenry TTess. which contest was adjudicated and Gods¬ 
mark’s entry was canceled for such abandonment on February 15, 
1872, under the provisions of Section 2297 of the Revised Statutes 
of the United States. 

19. That the records of the General Land Office show, relative to 
said land so entered by the said George A. Godsmark, that said 
Henry Hess thereafter on February 27, 1872, entered the same under 
the public land law of May 20. 1802, supra, as a homestead, and 

made application, affidavit and paid fee and commissions, 

5 which entry was passed upon and allowed by the Land Office 
at Tonia, Michigan, and the Register certified that the lands 

were of the class which applicant was legally entitled to enter and 
that there was no prior, valid, adverse right to the same; that said 
entry was thereafter passed upon and allowed by the Commi&sioner 
of the General Land Office and thereafter the lands were patented to 
said TTenry Hess under the homestead laws, which patent was duly 
signed by the President of the United States, recorded in the General 
Land Office and delivered to said Hess in 1877, and said patent is still 
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outstanding and has never been questioned, impeached, canceled or 
set aside, and no suit was ever instituted against the same by the 
United States. 

*20. That said patent issued upon said land under the homestead 
law of May 20. 1802, allowing entry upon, and patenting of, public 
land of the United States. 

21. That, acting upon the application made hv complainant as 
such assignee of Godsmark, as aforesaid, to make an additional home¬ 
stead entrv at Duluth, Minn., as aforesaid, the Commissioner of the 
General Land Office, on January 20, 1011. refused to recognize as 
binding, or of any force and effect, the records and adjudications of 
the Department of the Interior in 1870-1872-1877, determining the 
status of. and disposing of the title to, said land, showing that entries 
were made as aforesaid, and the said Commissioner, on said date. 
January 20, 1011. assumed that he had the lawful power, right, 
jurisdiction and authority to reopen and rcadjudica'te the right of 
Godsmark to make his original homestead entry at Ionia, 
0 Michigan, in 1870, aforesaid. 

22. That, acting upon the application of complainant, as 
aforesaid, the Commissioner of the General Land Office, by decision 
of Jan. 20. 1011, reopened and readjudicated the right of Godsmark 
to make hi< original homestead entry in 1870. as aforesaid, claim¬ 
ing that the title to the land so entered by Godsmark in 1870, de¬ 
scribed as the X. \V. Vi of the S. E. Vi of Section 23. Township 1 
Xorth of Range 4 West, had previously passed out of the United 
States to the State of Michigan under Act of Congress of June 3. 
1850 (11 Stat.. 21), for the benefit of a certain railroad, and, that 
entry of Godsmark was erroneously allowed, and. therefore, held for 
rejection the application of this complainant. 

23. That an appeal was taken to the Secretary of the Interior, 
who. on April 10. 1011. affirmed the action of the Commissioner of 
the General Land Office, as aforesaid. 

24. That all lands granted by the Act of Congress of June 3. 
1850, supra, had to he identified by adjudications of the Interior De¬ 
partment as lands to pass under and by virtue of said act. 

25. That the records of the Department of the Interior show that 
said Department, in accordance with its duty under the law. from 
time to time adjudicated the grant to the state of Michigan author¬ 
ized hv the Act of June 3. 1850 (11 Stat.. 21). and certified the title 
to said state of such lands as were found by the Department to have 
passed to said state under said grant 

20. That the record* of the Department of the Interior 
7 show that said Department, in accordance with its dutv under 
the law. and the certifications theretofore made, as aforesaid, 
issued patents conveying the title of the United States in the lands 
so certified to the beneficiary or beneficiaries under said Act of Con¬ 
gress ( >f June 3. 1850. 

27. That the Department of the Interior, from and after the date 
of the passage of the Act of June 3. 1850. supra, authorizing the 
granting of certain lands to the state of Michigan to aid in the con¬ 
struction of certain railroads within said state, had full and com- 
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plete legal jurisdiction in the adjustment of titles until such titles 
were passed out of the United States to, and in favor of, the state of 
Michigan or the beneficiaries claiming under said state. 

’28. That the Department of the Interior, in making adjustments 
of said Act of Congress of 1856, supra, and subsequent acts relating 
thereto, had full and complete jurisdiction, as aforesaid, and in the 
due exercise of such jurisdiction and within the scope of its legal 
and proper authority, adjudicated claims of title to lands under the 
provisions of the said Act of Congress and supplemental acts afore¬ 
said. 

29. That according to the records of the Interior Department the 
I nited States has parted with its title to all lands within Township 1 
North of Range 4 West, being the township in which the said George 
A. Godsmark made his original homestead entry, as aforesaid. 

80. That the records of the Department of the Interior show that 
the title to the N. W. 14 of the S. E. 14 of Section 28, Town- 

8 ship 1 North, Range 4 West, being the lands originally en¬ 
tered l>v said George A. Godsmark in 1870, as aforesaid, was 

never at any time certified over to the state of Michigan under the 
aforesaid Act of Congress of June 8, 1856, nr any other act of Con¬ 
gress. 

81. That the records of the Interior Department show that the 
N. W. V\ of the S. E. 14 of Section 28, Township 1 North, Range 4 
West, which was entered bv George A. Godsmark, as aforesaid, was 
never patented to the state of Michigan or to any person, persons, 
corporation or corporations, claiming under any grant to the state of 
Michigan, or under, or by virtue of, any such Act of Congress of 
1856, or supplemental acts relating thereto. 

82. That from the date of the grant up to the present time neither 
the state nor the railroad company has ever asserted, in so far as is 
shown by the records of the Land Department, anv claim whatever 
to the land which was formerly embraced in Godsmark’s entry and 
which is <till embraced in the outstanding patent which was issued 
in 1877 to Henry Hess, as aforesaid. 

88. That no patent was ever issued by the United States conveying 
the N. W. !4 of the S. E. 14, Section 28, Township 1 North of 
Range 4 West, except the patent which issued to Henry Hess, as 
aforesaid, about the year of 1877 under the homestead law. 

84. That on March 8, 1878, when the Act of Congress was passed 
granting additional rights to soldiers, and on June 22, 1874, when 
the substance of said act became Section 2806 of the Revised Stat¬ 
utes, according to the adjudications, decisions and records of the 

Land Department as they then existed, the original liome- 

9 stead entry of George A. Godsmark made in 1870 was valid 
when made. 

85. That on the date of the passage of the Act of Congress of 
March 8, 1878 (Section 2806 R. S.), and the adoption of the Revised 
Statutes, June 22, 1874, the records of the Land Department showed 
as a fact that one George A. Godsmark made an original homestead 
entry, as aforesaid, for forty acres. 

86. That the Department of the Interior in 1870-1877 had full 
and complete jurisdiction under the law, and, in the proper exer- 
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rise of that jurisdiction, adjudicated the status of the land entered 
by Godsmark, as aforesaid, and the right, the legal qualification, and 
the sufficiency of the entry, of said Godsmark under both the law 
and the facts. 

37. That the application of your complainant has not l>een ad¬ 
judicated upon its merits, under the law. because the defendant now 
«eeks to finally reject, and is about to finally reject, his application 
under the claim of authority now to reopen and read indicate the 
right of Godsmark to make the original homestead in 1870. 

3(8. That the action of defendant is arbitrary, capricious and 
without due regard for the rights of complainant or the duty of de¬ 
fendant under the law. and in defiance of his own records and past 
adjudications. 

30. That the action of the defendant in reopening and re;idindi¬ 
cating. or attempting to reopen and re«ndindicate, the records as afore¬ 
said, is ultra vires, illegal, and beyond the scope of his jurisdiction 
under the law. and that the application of complainant is about to bo 
finally reiected without a trial of his claim upon its merits. 

10 and without due process of law. by reason of the arbitrary, 
capricious, illegal and ultra vires action of defendant beyond 

the scope of his Jurisdiction. 

40 That complainant's application is about to he finally reiected. 
as aforesaid, without a trial upon it* merits, and the rejection thereof 
would result in great and irre»'arable loss to your complainant: that 
the right which he purchased in good faith from said Godsmark 
would, by such rejection, be irretrievably condemned in his hand* 
and would be wholly without value for anv purpose whatever, and 
would leave vour complainant entirely without remedy for his 
rights thereunder: that the land applied for would then lv open to 
entry by other persons who would seek to acouire title thereto and 
the title of your complainant would become clouded and its value de¬ 
stroyed or greatly depreciated. 

41. That complainant has exhausted his remedy before the De¬ 
partment and has no adeauate remedy at law. 

Wherefore vour complainant prays: 

First. That it mav please this Honorable Court to grant the com¬ 
plainant an injunction, restraining the defendant, his officers, agents 
and representatives, as follows: 

A. From carrying into effect anv order or decision already made, 
or to he made, rejecting, or holding for rejection, the application 
made hv complainant as assignee of George A. Godsmark. on the 
ground that the adjudications of the Land Department of Gods¬ 
mark’s original application and entry were erroneous, and therefore 
said entry does not form the valid basis of a soldier’s additional entry 
under section 230fi Tv. S. 

B. From reopening and read indicating the validity of the original 

entry made hv George A. Godsmark in 1870. which accord- 

11 ing to the adjudications made hv the proper officers of the 
Land Department, was valid when made. 

C. From ignoring and impeaching the validity of the adjudica¬ 
tions and records made by the proper officers of the Land Department 
from 1870 to 1877, within the sphere of their jurisdiction. 
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D. From denying this complainant the right of a trial upon the 
merits of his application by arbitrarily holding that the adjudications 
and records made by the Land Department in 1K70 were erroneous 
and not entitled to faith and credit. 

Second. That the defendant he enjoined to recognize and give 
faith and credit to the records of the Land Department as made from 
1870 to 1877 by the officers thereof within the sphere of their juris¬ 
diction as such, and to respect the adjudication and record of the 
homestead application and entry of George A. Godsmark, and to per¬ 
form his duty under the law by giving complainant’s soldier’s addi¬ 
tional application consideration and trial upon the merits thereof. 

Third. That a writ — subpoena he issued, directed to Walter L. 
Fisher, Secretary of the Interior, requiring him to answer complain¬ 
ant’s bill and all and similar allegations contained therein, and to 
show cause why complainant should not have the relief prayed for. 

Fourth. That it may please the Court to give such other and fur¬ 
ther relief as this Court may deem meet and proper in the premises. 

And your complainant will ever pray, etc. 

Respectfullv submitted, 

ALEXANDER McKENZIE, 

Bv D. N. CLARK, 

HOMER GUERRY, 

W. W. WRIGHT, 

His Attorneys. 

12 District of Columbia, ss: 

I, D. N. Clark, do solemnly swear that 1 have read the annexed bill 
by me subscribed and know the contents thereof; and that all state¬ 
ments of fact therein made are upon personal knowledge and are 
true, and those made as upon information and belief, I l>elieve to be 
true. 

D. N. CLARK. 

Subscribed and sworn to before me this 23 day of May, A. D. 1912. 

[seal.] RALPH B. FLEHARTY, 

Notary Public, D. C. 

Demurrer. 

t 

Filed June 11, 1912. 

******* 

The defendant says that plaintiff’s bill is bad in substance. 

CHARLES W. COBB, 

Assistant Attorney General; 

F. W. CLEMENTS, 

First Assistant Attorney; 

C. EDWARD WRIGHT, 

Assistant A ttomey, 

For the Defendant. 
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Note.— Among the matter? of law to be argued are: 

That it appears on the face of the bill that the matters 

13 thereby sought to be controlled are such as by Congress are 
committed wholly and exclusively to the jurisdiction of the 

defendant; 

That the exercise of that jurisdiction in and over the matters set 
forth in said bill involve- the exercise of judgment and discretion and 
is not purely ministerial in its nature; 

That it appears on the face of the bill that in the exercise of that 
jurisdiction as aforesaid and at the instance of the plaintiff therein, 
the defendant, in due and regular course, according — due process of 
law, considered and determined the merits of plaintiff’s case as set 
forth in his bill, and decided that plaintiff’s application to enter 
public land of the United States must be rejected; and that by said 
bill plaintiff is seeking to secure the review of the defendant’s decis¬ 
ion by this court, notwithstanding the exclusive and final nature of 
defendant’s jurisdiction, and that no appeal to a judicial tribunal U 
provided or authorized by law; 

That the effect of granting plaintiff’s prayers for relief would Do 
the substitution of the court’s judgment for that of the defendant in 
a matter exclusively within the defendant’s jurisdiction ; 

And that the plaintiff lots not in and by said bill made or stated 
a case as does or ought to entitle him to any relief such as is thereby 
sought and prayed for from or against the defendant. 

.*>*>- 

14 Decree. 

Filed June 24, 1912. 

******* 

This cause having come on to be heard on the 21st day of .Tune, 
1912, upon the demurrer of the defendant, filed herein, to the bill 
of complaint, after argument of counsel and due deliberation by the 
court, which is fully advised in the premises, it is 

Adjudged, ordered, and decreed that the demurrer of the defend¬ 
ant to the bill of complaint be. and it is hereby sustained on the 
ground that there is no equity in said bill. 

And the plaintiff electing to stand bv his said bill of complaint, it 
is therefore, this 24th dav of June. 1912. 

• 7 t 

Adjudged, ordered, and decreed that said bill of complaint be, 
and the same is hereby, dismissed out of court for want of equity, 
and at plaintiff’s costs, for which costs defendant shall have execution 
as at law, and that this decree be treated and regarded and stand in 
all respects as the final decree in this cause. 

By the Court: 


WRIGHT. Justice. 
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Order Fixing Bond . 

Filed June 28, 1912. 

******* 

On motion of the plaintiff, by I). N. Clark his attorney it is 

15 this 28th day of June 1912, ordered that the bond for cost on 
appeal from the decree herein on the 24th day of June 1912, 

be and the same is hereby fixed at One Hundred dollars or in lieu 
thereof Fifty dollars Cash. 

By the Court. 

WRIGHT. 

Order for Citation. 

Filed July 5, 1912. 

******* 

The Clerk of said Court will issue Citation on appeal. Appeal 
having been noted orallv in open Court June 28, 1912. 

D. N. CLARK, 

A ttorney fo»r Ptff. 

16 In the Supreme Court of the District of Columbia, 

No. 31062. In Equity. 

Alexander McKenzie 
vs. 

Walter L. Fisher. Secretary of the Interior. 

\ 

The President of the United States to Walter L. Fisher, Secretary of 
the Interior, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the cause 
therein, under and as directed by the Rules of said Court, pursuant 
to an Appeal noted in the Supreme Court of the District of Columbia, 
on the 28" day of June, 1912, wherein Alexander McKenzie is Ap¬ 
pellant, and you are Appellee, to show cause, if any there be, why 
the Decree rendered against the said Appellant, should not be cor¬ 
rected. and why speedy justice should not lie done to the parties in 
that behalf. 

Witness the Honorable Harry M. Clabaugh, Chief Justice of the 
Supreme Court of the District of Columbia, this 5th day of July 
in the year of our Lord one thousand nine hundred and*twelve. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, Cl’lc, 

By F. E. CUNNINGHAM, Ass’t Clerk. 

Service of the above Citation accepted this 6th day of July, 1912. 

F. W. CLEMENTS, 
Attorney for Appellee. 


2—2453a 
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[Endorsed:] 5. No. 51062. Equity. Alex. McKenzie, Pl’ff, vs. 
Walter L. Fisher, Sec. of Interior. Citation. Issued July 5, 1912. 
D. N. Clark, Attorney for Appellant. 

17 Memorandum. 

July 8, 1912.—$50 deposited in lieu of appeal bond. 


Specification of Errorx. 

Filed July 8, 1012. 

******* 

Now comes the complainant in the above entitled cause, by his at¬ 
torneys, and assigns that the Supreme Court of the District of Co¬ 
lumbia erred in sustaining defendant’s demurrer .June 24, 1012, and 
in dismissing complainant’s bill— 

First. Because the bill exhibited by complainant shows that he has 
no remedy except in equity. 

Second. Because the bill shows that the defendant is about to 
finally reject complainant’s application bv acting arbitrarilv and 
ultra vires. 

Third. Because the defendant is acting contrary to, and in de¬ 
fiance of, the records of the Department as set forth in the bill. 

Fourth. Because under the facts stated in the bill, (pars. 24-88) 
showing the adjudications of the Department from 1856 to 1877 
when the land entered by Godsmark was patented to TIenrv Hess 
under the Homestead Law, the defendant is about to act without 
power, jurisdiction or authority by reopening and readjudicating the 
records of the Department from 1856 to 1877. 

Fifth. Because the proper officers of the Land Department having 
in 1870, and 1872, decided that Godsmark made a valid homestead 
entry, and having in 1870, 1872 and 1877, decided that the land was 
public land subject to homestead entry, the act of the defendant in 
1911. rejecting complainant’s application on the ground that the rec¬ 
ords were false and the previous actions were erroneous, was wholly 
utlra vires. 

IS Sixth. Because the defendant has no power to decide con¬ 

trary to the record facts as set forth in the bill and admitted 
by the demurrer which record shows that the land entered by Gods¬ 
mark was never granted, certified or patented to the state of Michigan 
or any person under the Act of June 8, 1856 (11 Stab, 21) or sup¬ 
plemental acts*relating thereto. (See pars. 80-82.) 

Seventh. Because upon the face of the bill it is shown that the 
complainant is denied due process of law by the arbitrary, illegal and 
utlar vires action of defendant. 

Eighth. Because the bill shows the defendant about to reject com¬ 
plainant’s application without any adjudication upon its merits 
under the claim of authority to reopen and readjudicate the right of 
Godsmark to make the original homestead in 1870. (Par. 37 of 

bill-) 
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Ninth. Because under the law the action of the defendant in at¬ 
tempting to reopen and readjudicate the record as it existed in 1873 
(see pars. 34-35 of bill) when the additional right Wame vested, is 
ultra vires and beyond the scope of his jurisdiction. 

Tenth. Because under the facts stated in the bill, the action of de¬ 
fendant (see pars. 21-23 of bill) is without the jurisdiction, power or 
authority under the law. 

Eleventh. Because under the admitted facts alleged in the bill 

showing that the Department adjusted from time to time the grant 

authorized by the Act of Congress of June 3, 1856 (11 Stat., 21) and 

supplemental acts, and certified the title to the state of Michigan or 

the beneficiaries under said acts and subsequently issued patents 

therefor and that no certification was made of the land entered bv 

%0 

George A. Godsmark and no patent was ever issued for said lands 
under said act or supplemental acts, (see pars. 24-33 of bill), the de¬ 
fendant is acting in an arbitrary, capricious and illegal manner and 
may be enjoined as prayed for in the bill. 

Twelfth. Because the defendant is by law bound to recognize and 
give force and effect to the records and past adjudications of 
19 the Interior Department and may be enjoined from acting in 
defiance of, and contrary to, such records and adjudications 
(see pars. 34-38 of bill) showing that the entry of Godsmark made 
in 1870 was valid when made. 

Wherefore complainant prays that the judgment of the Supreme 
Court of the District of Columbia be reversed. 

D. N. CLARK, 

HOMER GIJERRY, 

W. W. WRIGHT, 

Attorneys for Complainant. 


Designation. 

Filed July 8, 1912. 

******* 

The clerk of the Court in preparing the transcript of the record on 
appeal of the complainant in the above entitled case will please in¬ 
clude therein the following: 

1. Complainant's bill. 

2. The demurrer. 

3. Judgment of Court sustaining demurrer, dismissing bill, and 
notations of record. 

4. The citation. 

5. The specification of errors. 

6. This designation. 

D. N. CLARK, 

HOMER GUERRY, 

W. W. WRIGHT, 

A tty8 for Complainant. 






12 ALEXANDER MC KEXZIE VS. WALTER L. FISHER, SECRETARY, ETC. 


20 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 19, 
both inclusive, to be a true and correct transcript of the record, ac¬ 
cording to directions of counsel herein Hied, copy of which is made 
part of this transcript, in cause No. 310(12 In Equity, wherein Alex¬ 
ander McKenzie is Complainant and Walter L. Fisher, Secretary of 
the Interior, is Defendant, as the same remains upon the files and 
of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 15th day of August, A. D. 1912. 

[Seal Supreme Court of the District of Columbia. | 

J. R. YOUNG, Clerk, 

By ALF G. BUHRMAN, Assistant Clerk . 

Endorsed on cover: District of Columbia Supreme Court. No. 
2453. Alexander McKenzie, appellant, vs. Walter L. Fisher, Sec¬ 
retary of the Interior. Court of Appeals, District of Columbia. 
Filed Aug. lfi, 1912. Henry W. Hodges, clerk. 
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OF THE DISTRICT OF COLUMBIA. 


No. 2453. 


ALEXANDER McKENZIE, APPELLANT, 


vs. 


WALTER L. FISHER, SECRETARY OF THE IN 

TER I OR, APPELLEE. 


APPEAL FROM TIIF SUPREME COURT OF TIIE 
DISTRICT OF COLUMBIA. 


ltKIKI FOR APPELLANT. 


Statement of Facts. 

This case comes before this court upon demurrer to 
a petition for a writ of injunction against the Secretary 
of the Interior alleging that the appellee, the Secre¬ 
tary, is about to reject and finally close petitioner’s 
application made November 1, 1909, to enter certain 
lands at Duluth, Minnesota, under a claim that he has 
the lawfuLpower, right, jurisdiction, and authority to 
reopen and readjudicate the right of one Godsmark 
(the assignor of petitioner) to make his original home¬ 
stead entry in 1870, and now holds that the land entered 

•j 

by Godsmark had been previously granted to the State 

of Michigan in 1850 for the benefit of a certain railroad. 
—1 



2 


The petition alleges the acts threatened to be com¬ 
mitted are arbitrary, capricious, illegal, and ultra rires, 
and beyond the scope of the jurisdiction of the Depart¬ 
ment, and further, that the such threatened acts are in 
defiance of the records of the Department and past 
adjudications, and without due process of law or trial 
upon the merits of petitioner’s case (see p. (i of Record, 
pars. 37-40). 

The injunction is sought to restrain the Secretary 
from carrying into effect the rejection of application of 
petition under claim of authority, etc., as prayed fpr 
(p. 6 of Record). 

The facts alleged in the petition and admitted bv 
this demurrer are these: George A. Godsmark made a 
homestead entry of forty acres of land in 1S70 at Ionia, 
Michigan, being the X\Y. 1-4 SK. 1-4 sec. 23, T. 1 


N., R. 4 W. 

The local land 
fied— 


officers allowed said entry and certi- 

%/ 


“that the above application is for surveyed 
lands of the class which the applicant is legally 
entitled to enter under the Homestead Act of 
May 20, 1802, and that then* is no prior valid, 
adverse right to tin* same” (sec* p. 3 of Record, 
par. 11). 


The papers were sent to the General Land Office and 
the entry was allowed by the (Commissioner of the Gen¬ 
eral Land Office and entered and posted upon the 
records of the Department (p. 3 of Record, pars. 15-17). 

The entry was contested bv one Henry Hess, under 
provisions of section 2297, R. S., who claimed that 
Godsmark had abandoned the* land. Hess was successful 
and his contest was favorably adjudicated, and he, Hess, 
was given the right to enter under the Homestead Act of 
1802. Hess entered the land in 1872, and in 1877 patent 
was issued to Hess under the* Homestead laws as public 







3 


land , which patent is still outstanding and has never 
been questioned, impeached, cancelled or set aside, and 
no suit was ever instituted against the same by the 
United States (see pp. 3-4 of Record, pars. 18-20). 

It is shown of record in the Department, as alleged in 
the petition, that the land was never certified to the State 
of Michigan under the act of June 3, 1856 (11 Stat., 21) 
and was never patented to said State. The petition 
alleges as follows (see p. 4 of Record): 

24. That all lands granted by the act of Con¬ 
gress of June 3, 1856, supra, had to be identified 
by adjudications of the Interior Department as 
lands to pass under and bv virtue of said act. 

25. That the records of the Department of the 
Interior show that said Department, in accord¬ 
ance with its duty under the law, from time to 
time adjudicated the grant to the State of Michigan 
authorized by the act of June 3, 1856 (11 Stat., 
21), and certified the title to said State of such lands 
as were found by the Department to have passed to 
said State under said grant. 

26. That the records of the Department of the 
Interior show that said Department in accordance 
with its duty under the law, and the certifica¬ 
tions theretofore made, as aforesaid, issued patents 
conveying the title of the United States in the lands 
so certified to the beneficiary or beneficiaries under 
said act of Congress of June J, 1856. 

27. That the Department of the Interior, 
from and after the date of the passage of the act 
of June 3, 1856, supra, authorizing the granting 
of certain lands to the State of Michigan to aid 
in the construction of certain railroads within said 
State, had full and complete legal jurisdiction in 
the adjustment of titles until such titles were passed 
out of the United States to, and in favor of, the 
State of Michigan or the beneficiaries claiming under 
said State. 

28. That the Department of the Interior, in 
making adjustments of said act of Congress of 
1856, supra, and subsequent acts relating thereto, 


had full and complete jurisdiction, as aforesaid, 
and in the due exercise of such jurisdiction and 
within the scope of its legal and proper authority, 
adjudicated claims of title to lands under the pro¬ 
visions of the said act of ('ongress and supple¬ 
mental acts aforesaid. 

20. That according to the records of the In¬ 
terior Department the t inted States has parted 
with its title to all lands within Township 1 
Xorth of Range 4 West, being the township in 
which the said (leorge A. (lodsmark made his 
original homestead entry, as aforesaid. 

MO. That the records of the Department of the 
Interior show that the title to the .VII’. 1-4 of 
the SK. 1-4 of section *.}, Township / Xorth, 
Range 4 0 est, being the lands originally entered 
by said (leorge A. (lodsmark in 1S70, as afore¬ 
said, was never at any time certified over to the 
State oj Michigan under the aforesaid act of ('on¬ 
gress of J une >1. I Soft, or any other act of ('ongress. 

Ml. That the records of the Interior Depart¬ 
ment show that the AIL. 1-4 of the SR. 1-4 of 
Section Township I Xorth, Range 4 West, 
which was entered by (leorge A. (lodsmark, as 
aforesaid, was never patented to the State of Michigan 
or to any person, persons, cor partition or corporations, 
claiming under any grant to the State of Michi¬ 
gan, or under, or by virtue of, any such act of ('on¬ 
gress of tHofi, or supplemental acts relating thereto. 

M2. That from the date of the grant up to 
the present time neither the State nor the rail¬ 
road company has ever asserted, in so far as is 
shown by the records of the Land Department, 
any claim whatever to the land which was for¬ 
merly embraced in (lodsmark*s entry and which is 
still embraced in the outstanding patent which 
was issued in IS// to Henry Hess, as aforesaid. 

MM. That no patent teas ever issued hy the 
I nited States conveying the XW. 1-4 of the SR. 
1-4 Section A>\ Township 1 Xorth, of Range 4 
West, except the patent which issued to Henry 
Hess, as aforesaid, about the year of 1X77 under the 
homestead law. 












34. That on March 3, 1873, when the act of 
C ongress was passed granting additional rights to 
soldiers, and on June 22, 1874, when the sub¬ 
stance of said act became section 2300 of the 
Revised Statutes, according to the adjudications , 
decisions and records of the Land Department as 
they then existed , the original homestead entry of 
(ieorge A. Godsmark • made in 1870 was valid 
when made. 

35. That on the date of the passage of the act 
of Congress of March 3, 1873 (section 2300, R. 
S.), and the adoption of the Revised Statutes, 
June 22, 1874, the records of the Land Depart¬ 
ment showed as a fact that one George A. Gods- 
mark made an original homestead entry, as . 
aforesaid, for forty acres. 

30. That the Department of the Interior in 
1870-1877 had full and complete jurisdiction 
under the law, and, in the proper exercise of that 
jurisdiction, adjudicated the status of the land 
entered by Godsmark, as aforesaid, and the 
right, the legal qualification, and the sufficiency 
of the entry, of said Godsmark under both the 
law and the facts.” 

Specification of Errors. 

“First. Because the bill exhibited by com- 
plainant shows that he has no remedy except in 
equity. 

Second. Because the bill shows that the defend¬ 
ant is about to finally reject complainant’s applica¬ 
tion by acting arbitrarily and ultra vires. 

Third. Because the defendant is acting con¬ 
trary to, and in. defiance of, the records of the 
Department as set forth in the bill. 

Fourth. Because under the facts stated in the 
bill (pars. 24-38), showing the adjudications of 
the Department from 1856 to 1877 when the land 
entered by Godsmark was patented to Henry 
Hess under the Homestead Law, the defendant is 
about to act without power, jurisdiction or 
authority by reopening and readjudicating the 


records of the Department from 1 Kf)(‘> to 1S77. 

Fifth. Because the proper officers of the Land 
Department having in 1870, and 1872, decided 
that (iodsmark made a valid homestead entry, 
and having in 1870, 1872, and 1877, decided that 
the land was public land subject to homestead 
entry, the act of the defendant in 1911, rejecting 
complainant’s application on the ground that the 
records were false and the previous actions were 
erroneous, was wholly ultra vires. 

Sixth. Because the defendant has no power to 
decide contrary to the record facts as set forth 
in the bill and admitted by the demurrer, which 
record shows that the land entered by (iodsmark 
was never granted , certified or patented to the State 
of Michigan or any person under the act of June 
3, 1850 (11 Stat., 21) or supplemental acts 

relating thereto (see pars. 30-32). 

Seventh. Because upon the face of the bill it is 
shown that the complainant is denied due proc¬ 
ess of law bp the arbitrary , illegal and ultra vires 
action of defendant. 

Fighth. Because the bill shows the defendant 
about to reject complainant’s application with¬ 
out any adjudication upon its merits under the 
claim of authority to reopen and readjudicate the 
right of (iodsmark to make theoriginal homestead 
in 1870 (par. 37 of bill). 

Ninth. Because under the law the action of the 
defendant in attempting to reopen and readju- 
dicate the record as it existed in 1873 (see pars. 
34-35 of bill) when the additional right became 
rested , is ultra vires and beyond the scope of his 
jurisdiction. 

Tenth. Because under the facts stated in the 
bill, the action of defendant (see pars. 21-23 of 
bill) is without the jurisdiction, power or author¬ 
ity under the law. 

Hleventh. Because under the admitted facts 
alleged in the bill showing that the Department 
adjusted from time to time the grant authorized by 
the act of Congress of June 3, lS5b‘ (11 Stat., 21), 
and supplemental acts, and certified the title 



to the State of Michigan or the beneficiaries 
under said acts, and subsequently issued patents 
therefor, and that no certification was made of 
the land entered by George A. Godsmark and 
no patent was ever issued for said lands under said 
act or supplemental acts (see pars. 24-33 of bill), 
the defendant is acting in an arbitrary, ca¬ 
pricious and Ulcyal manner and may be enjoined as 
prayed Jor in the bill. 

Twelfth. Because the defendant is by law 
bound to recognize and gire force and effect to the 
records and past adjudications of the Interior 
Department and may be enjoined from acting 
in defiance of, and contrary to, such records and 
adjudications (see pars. 34-38 of bill) showing 
that the entry of Godsmark made in 1870 was 
valid when made.” 

Statement of Issues. 

The issues are presented to this court upon a demurrer 
to the bill, and they may be briefly stated as follows: 

Appellant asks for a writ of injunction setting 
forth that the appellee seeks, and is about to 
finally reject and close petitioner’s case upon 
the ground that he has jurisdiction to reopen and 
readjudicate the right to Godsmark to make his 
original entry in 1870, notwithstanding his own 
records and in defiance such records and past 
adjudications. 

Appellant asks injunction upon the ground 
that the threatened acts of appellee are ultra 
rires and beyond the scope of his authority and that 
he has no power to reopen and readjudicate the 
right of Godsmark to make his original entry in 
1870. 


Appellee demurs upon the ground that the Depart¬ 
ment has exclusive jurisdiction and the court is without 
jurisdiction. 



s 


General Legal Statements. 


In the decision of the Tinted States Supreme Court 
in the case of Hastings and Dakota Railroad Company 
vs. Whitney, 132 T. S., 357, an entry was defined as 
follows: 


“Tnder the homestead law three things are 

needed to he done in order to constitute an entry 

%/ 

on public lands; first, the applicant must make 
an affidavit setting forth facts which entitled him 
to make such an entry; second, he must make 
formal application, and third, he must make 
payment of the money required. When these 
three requisites are complied with, the certifi¬ 
cate of entrif is executed and delivered to him , the 
entry is made—the land is entered. If either one 
of these three integral parts of an entry is defec¬ 
tive—that is, if the affidavit be insufficient in its 
showing or if the application is informal, or if the 
payment is not made in actual cash—the register 
and receiver are justified in rejecting the applica¬ 
tion. Hut if, notwithstanding these defects, the 
application is allowed by the land officers 
and the certificate of entry is delivered to the 
applicant, and the entry is made of record, such 

entry mav be afterwards canceled on account of 
%/ • 

these defects, by the Commissioner, or, on 
appeal, by the Secretary of the Interior." 


All of these integral parts are alleged in the petition 
(see part 14 and 15 of Record, p. 3) and admitted by 
answer. 

Section 2304. Revised Statutes of the United States, 
provides that all soldiers and sailors who served during 
the Civil War for ninety days or more and received an 
honorable discharge shall be entitled to enter 100 acres. 
Section 2300, Revised Statutes, is as follows: 

“Kvery person entitled, under the provisions 
of section twenty-three hundred and four, to 
enter a homestead who may have heretofore 
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entered, under the homestead laws, a quantity of 
land less than one hundred and sixty acres, shall 
he permitted to enter so much land as when 
added to the quantity previously entered, shall 
not exceed one hundred and sixty acres.” 


The Supreme Court of the United States in the case 
of Webster vs. Luther, 163 U. S., 331, held that section 
2306, supra, vested a property right in the donee, the 
soldier-en try man. Delivering the opinion of the court, 
Mr. Justice Harlan, quoting from the decision of Judge 
Sanborn in the Circuit Court of Appeals (27 U. S. App., 
500), said: 

“The beneficiary was left free to select this 
additional land from any portion of the vast 
public domain described in the act, and free to 
apply to any beneficial use that he chose. It was 
an unfettered gift in the nature of compensation 
for past services. It vested a property right 
in the donee. The presumption is that Congress 
intended to make the right as valuable as 
possible. Its real value was measured by the 
price that could be obtained by its sale. Any 
prohibition of its sale or disposition would have 
made it nearly, if not quite, valueless to the 
beneficiary who had already established his 
homes on the public domain. Any restriction 
upon its alienation must decrease its value.” 


In the case of the Sierra Lumber Co. (31 L. I)., 349), 
it was held that an entry canceled for abandonment is 
a legal basis for a soldier’s additional right. This has 
been the uniform holding of the Department ever since. 
See, also, departmental decision in the cases of Ricard 
L. Powell (28 L. I)., 216), D. H. Talbot (29 L. D., 275) , 
Ted E. Collins (39 L. D., 603), Fidelo C. Sharp (35 L. 
D., 631), and a long line of unpublished cases. 

In the case of John F. Richards (unpublished), dated 




April 5, 1909, the Secretary of the Interior held that 
where an original entry was rejected by the Commissioner 
of the (ieneral Land Office because the land sought to 
be entered by the soldier was not subject to entry, that 
the Department would not now reopen the record as to the 
right to make the original entry, and that in determining 
the validity of a soldier s additional right, even though 
the action of the Commissioner in rejecting the original 
homestead should now be found to be erroneous, the 
adjudication rejecting the original entry would be con¬ 
clusive. In that case it was said: 

“ The fact remains that the adjudication was by 
a tribunal having jurisdiction to determine in the 
first instance whether the (railroad) company was 
entitled to a patent for the land, and the patent 
that issued to the company upon that determination 
conveyed to it all the right, title, and interest of 
the United States to the land.'' 

In the case of Walter II. Long, assignee of Dunn 
(37 L. D., 589), it was held that the record of the War 
Department relative to the military service is conclusive. 
In the case of the Xatalbany Lumber Company the 
Commissioner of the (ieneral Land Office found that the 
soldier was charged with desertion from his first service, 
and that although he afterwards enlisted in another 
organization without reference to the first, and from this 
latter organization received an honorable discharge, held 
upon a legal conclusion from the War Department to 
the same effect, that the honorable discharge was pro- 
cured by fraud upon the United States and that said 
service was not a good basis for the soldier’s additional 
right. The Department, however, upon appeal (40 L. 
D., 225), held that said service was good, and the 
honorable discharge ivas conslusive. 

In the case of Garfield vs. Goldsby, 211 U. S., 201,’ 
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reviewing all the decisions of the court relative to man¬ 
damus, it was said: 

“We have no doubt the principle of these deci¬ 
sions applies to a case wherein it is contended that 
the act of the head of a department, under any 
view that could be taken of the facts that were 
laid before him, was ultra vires, and beyond the 
scope of his authority. If he has no power at all 
to do the act complained of, he is as much sub¬ 
ject to an injunction as he would be to a manda¬ 
mus if he refused to do an act which the law 
plainly required him to do. As observed by Mr. 
Justice Bradley in the Board of Liquidation vs. 
McComb, 92 U. S., 531, 541, 25 L. Ed., 623, 
628: But it has been well settled that when a 
plain official duty requiring no exercise of dis¬ 
cretion is to be performed, and performance is 
refused, any person who will sustain personal 
injury by such refusal, may have a mandamus 
to compel its performance; and when such duty 
is threatened to be violated by some positive 
official act, any person who will sustain personal 
injury thereby, for which adequate compensa¬ 
tion can not be had at law, may have an injunc¬ 
tion to prevent it. In such cases the writs of man¬ 
damus and injunction are somewhat correlative 
to each other.’ ” 


ARGUMENT. 

We believe this case comes well within the meaning 
of the language of the court in Garfield vs. Goldsby, 
supra. We believe the Secretary is bound to try a case in 
accordance with the record before him. If he is not bound 
by the record, of what consequence is the record? We be¬ 
lieve that a trial by the record is essential to due process 
of law. If in the due process of law the record can be 
ignored and falsified , then any decision regardless of the 
record, may be said to be due process of law. The case 
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might well he decided while traveling in Europe and with¬ 
out the record. If the Secretary of the Interior can ignore 
the records of his Department, or act without regard 
to them, or in defiance of them, as alleged in the bill and 


admitted upon this demurrer, or act in an arbitrary and 
capricious manner, then, indeed, it may well he said that 
he has unlimited power, and, therefore, that he has 
acted, as stated in his demurrer (p. 8 of Record), “in a 
matter exclusively within the defendant’s jurisdiction,” 
and, also, that he accorded to appellant “due process 


of law. 


and 


plaintiff is seeking to secure the review 


of the defendant’s decision by the defendant’s decision 


by this court, notwithstanding the exclusive and final 
nature of defendant's jurisdiction." 


Look at the decision in John V. Richards, supra, 
where it was held that the record adjudications were 
conclusive as to whether or not the railroad company 
was entitled to a patent for the land. 


If the adjudications and records of the Department 
are conclusive when against the applicant, as in the 
Richards case, why are they not also conclusive when they 
are in favor of the applicant'* Perhaps the attorneys for the 
appellee can and will (jive us light showing some funda¬ 
mental, legal, and judicial distinction between the Richards 


case and this one. 


Hut we are not prepared to concede that the Secretary 

% 

of the Interior is clothed with power to ignore the records 
of his Department and act in defiance of them. No man 
in this country is so high that he is above the law, or 
can set that law aside, or violate it with impunity. We 
are rather prepared to say that Secretary’s power is 
limited and can only do those things which by law he has 
authority to do. True he can act within the powers con¬ 
ferred upon him and this court can not interpose, but just 
the moment he acts ultra vires and beyond the scope of 
his power, we believe this court will, and has, a just 
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right to interpose and protect the individual whose rights 
are being violated. 

The appellee came before the lower court, as he comes 
before this court, and claims that, admitting all facts of 
record as alleged in the petition, this court has no juris¬ 
diction; that he is not bound to answer to this court , the 
allegations of the petition ; and that he is acting within his 
jurisdiction. 

We do not deem it necessary to tax the patience 
of this court upon the right of petitioner to a mandamus 
or injunction. It is sufficient to apply the well-known 
and recognized principles of law, as laid down in Decatur 
vs. Paulding, 14 Pet., 497; United States vs. Seaman, 17 
How., 225; Gaines vs. Thompson, 7 Wall., 347; Garfield 
vs. Goldsby, 211 U. S., 261; Ballinger vs. Frost, 216 U. S., 
240, and cases cited therein. Wherever the Secretary 
is acting arbitrarily, ultra vires or beyond the scope of 
his power , he is responsible to this court. 

So the sole question presented to this court is, there¬ 
fore, whether the Secretary, by his impending and threat¬ 
ening action, is about to reject and close this application 
arbitrarily and because of his assumption of power 
ultra vires and beyond the scope of his jurisdiction , and 
contrary to, and in defiance of, the records of his Depart¬ 
ment. The only way to determine these questions is by 
the answer of the appellee, but upon this appeal, and by 
his demurrer, these facts are admitted. 

We submit to this court that a reading of the allegations 
of the petition show, admitting their truth, that the land 
entered by Godsmark was never identified, adjudicated , 
or certified to the State of Michigan under the act of 
1856 and was never patented as such. 

It is shown that all lands passed under the act of 1856 
were certified and subsequently patented to the State of 
Michigan, but this particular tract was not patented 
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except as public land in 1877 to Henry Hess under the 
act of 1802 (see pars. 24-25, p. 4 of Record). 

The appellee says in effect, before this court, that 
it does not make any difference what the records show, 
the Secretary of the Interior has a lawful right, jurisdic¬ 
tion and authority to decide this case regardless of the 
record , any way he may please. We believe this court will 
not lend its sanction to such a principle. Let the appellee 
show by his answer, if he can , that the record is otherwise 
than is alleged in the petition. 

Wherefore we urge that the decision of the lower 
court should be reversed and directed to overrule the 
demurrer and require the appellee* to answer the bill. 

Respectfully submitted. 

I). X. ( LARK, 

HOMER GUERRY. 

W. W. WRIGHT, 

A ttorneys for .1 ppellant . 


8r 
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In the Court of Appeals of the District of Colombia. 

October Term, 1912. 


No. 2453. 


Alexander McKenzie, appellant, 

v . 

Walter L. Fisher, Secretary of the Interior, 

'APPELLEE. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR APPELLEE. 

The appellant filed his bill in the lower court pray¬ 
ing for the writ of injunction against the appellee; a 
demurrer to the bill was sustained and judgment 
thereupon entered for the appellee. From that 
judgment this appeal is prosecuted. 

“The facts, briefly stated, are that in 1870 
one Godsmark filed an application to enter forty 
acres of land in the State of Michigan under 
the homestead laws of the United States. This 
entry was contested by one Hess, and in 1872 
the entry was cancelled. It is alleged that 
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Godsmark was a soldier, and therefore entitled 
under section 2306, Revised Statutes, to make a 
soldier’s additional homestead entry. Petitioner 
is attempting to exercise this right, which he 
claims to have acquired through mesne convey¬ 
ances from Godsmark. His application was 
refused on the ground that the land Godsmark 
entered in Michigan had been granted, prior to 
his entry, to the State of Michigan for the ben¬ 
efit of the Amboy, Lansing and Traverse Bay 
Railroad Company, and was, therefore, at the 
time of the entry not public land subject to entry 
under the laws of the United States, and that 
Godsmark, not having entered land subject to 
entry, had not exhausted any portion of his 
homestead right, and consequently had no addi¬ 
tional right to dispose of under the provisions of 
section 2306, supra.” 

The above quotation will be familiar to the court. 
It was recited by the court in its opinion in United 
States ex rel. McKenzie v. Fisher (May 6, 1912) 
(40 Wash. Law r Itep., 404). This is the same case. 
It was here then in mandamus. 

Considering those facts the court said: 

“We are not called upon to determine the 
validity of the entry of Godsmark, or whether it 
gave him a right to an additional entry which 
petitioner, by purchase, could exercise. The 
authority is vested in the Secret ary of the Inte¬ 
rior by Congress to examine into and pass upon 
the validity of applications to enter the public 
lands of the United States. His decision in this 
instance not only involved the exercise of judg¬ 
ment and discretion, but was made in the dis- 
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charge of a duty imposed by law. To grant 
the petition would require us not only to review 
the decision of the Secretary, but to determine 
matters essential to petitioner’s right to make 
the entry, which have not, so far as the record 
discloses, been passed upon by the Secretary. 
Assuming that Godsmark did make a valid orig¬ 
inal homestead entry, before petitioner’s applica¬ 
tion should be allowed the department would 
have to investigate his military record, whether 
he had in fact assigned his right, and, if so, 
whether petitioner is the lawful assignee. Hence, 
we are not only called upon to review the deci¬ 
sion of the Secretary, but to exercise original 
jurisdiction as to the determination of the above 
facts in a matter in which he is vested with ex¬ 
clusive jurisdiction. Mandamus will not afford 
the petitioner any relief. The writ can not be 
made to perform the function of a writ of error, 
and is not, therefore, available for the purpose 
of compelling the head of a department of the 
Government to reverse a decision made in the 
exercise of the judgment and discretion reposed 
in him by law, and which he had full jurisdiction 
to make. Neither will it issue to control the 
judgment and discretion of an officer in the deci¬ 
sion of a matter which the law imposes upon him 
the duty of originally deciding for himself.” 
(Decatur v. Paulding , 14 Pet., 497, 515; 'United 
States ex rel. Tucker v. Seaman , 17 How., 225, 
230; Gaines v. Thompson y 7 Wall., 347; Litch¬ 
field v. The Register and Receiver , 9 Wall., 575; 
United States ex rel. McBride v. Schurz, 102 
U. S., 378; United States ex rel. Dunlop v. Blacky 
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128 U. S., 40, 48; United States ex rel. Riverside 
Oil Co. v. Hitchcock , 190 U. S., 316, 324; United 
States ex rel. Ness v. Fisher , U. S. Sup. Ct., not 
yet reported.) 

“The question of law suggested is not a new 
one, and original discussion is unnecessary in 
the light of the above decisions. The action of 
the Secretary was neither arbitrary nor merely 
ministerial, but was taken in the exercise of 
judgment and discretion within the authority 
conferred by law. It can not, therefore, be con¬ 
trolled by mandamus.” 

The appellant in his brief in the case at bar makes no 
reference whatever to the above decision. Maybe it 
was overlooked by him in assembling his authorities. 

It is true that there is some language in the bill 
in the present case that was not contained in the peti¬ 
tion in the former case. But this language is not 
only utterly immaterial, in view of the law of the 
case, but it consists wholly of the pleaders own con¬ 
clusions—mostly of law. The real and only facts are 
very simple and are just as the court stated them, 
supra. 

It would seem that there is nothing more to say. 
However, it may be added that the bill is wholly in¬ 
sufficient for any purpose; it fails to state a cause of 
action; it is devoid of equity. So held the lower 
court. 

• It is unnecessary, of course, to cite authorities on 
the proposition that the allegations of a bill seeking 
the extraordinary relief of injunction must be definite 
and certain, and set forth the facts with particularity 
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and minuteness; that facts, and not the conclusions 
and opinions of the pleader, must be stated. 

Now, as preventive relief, the bill prays in its first 
branch that the defendant be enjoined from “ carry¬ 
ing into effect any order or decision already made, 
or to be made, rejecting or holding for rejection the 
application” of complainant, etc. It is alleged 
(Record, p. 4) that the Commissioner of the General 
Land Office “ held for rejection the application of the 
complainant,” and that on April 19, 1911, the 
Secretary of the Interior on appeal affirmed the 
action of the commissioner. Now, if that judgment 
has been carried into effect it will be at once seen 
that this preventive relief can not be granted, 
because there is nothing upon which it could oper¬ 
ate—the thing sought to be enjoined has already 
been done. It has been a year and a half since the 
application was “held for rejection,” and the bill is 
clearly insufficient, for that it does not allege that 
during that year and a half the application was not 
finally rejected. In bills for injunction it is the 
universal rule that a material fact should not be left 
to inference; as the granting of an injunction rests in 
some degree in the discretion of the chancellor, alle¬ 
gations in the bill should show candor and frankness; 
and omission of material facts known to the com¬ 
plainant, or which may easily be ascertained by him, 
will preclude the granting of relief. 

Moreover, it is alleged in the bill that the Commis¬ 
sioner of the General Land Office denied the appli- 
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cation of appellant to make the entry. It is then 
alleged that an appeal was taken to the Secretary of 
the Interior, who affirmed the action of the commis¬ 
sioner. The bill is wholly silent as to the reasons 
given by the Secretary for his judgment. The record, 
therefore, simply shows that the Secretary did, 
within his jurisdiction, decide the case. It does not 
disclose to the court any statement of the grounds 
relied upon by the Secretary, purporting to be ex¬ 
haustive and complete, and the court can not make 
an inquisition into the latter’s mental processes to 
see whether they were correct. The bill, therefore, 
wholly fails to state any equity or a cause of action. 
( U . S. ex rel. ITcsf v. Hitchcock , 205 U. S., 80.) 

In the second branch of the prayer mandatory 
relief seems to be sought; for it is asked in effect 
that the Secretary *be enjoined to undo what he has 
done, to reverse his judgment, or to disregard it, 
and hold that Godsmark is entitled to an additional 
homestead entry. There is no equity in that. The 
only possible hypothesis upon which such relief might 
be granted would be that the duty of the Secretary 
to do what it is attempted to coerce him into doing 
is purely ministerial—something not calling for his 
discretion or judgment. The remedy in such a case 
is at law— mandamus. And since the jurisdiction of 
equity depends on the lack of an adequate remedy 
at law, a bill for an injunction must state facts from 
which the court can determine that the remedy at 
law r is inadequate. The mere statement of the 
pleader that he has no remedy at law is idle. 
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In other words, if the Secretary errs in anything at 
all, the premises considered, it is by way of perform¬ 
ing a clear ministerial duty. The obligation to per¬ 
form that duty is a public one, although the more 
direct beneficiaries of its performance are private 
citizens. However, if the Secretary has done a 
wrongful act the Government as well as the plaintiff 
has been injured. The remedy is by mandamus —the 
suit of the sovereign instituted on the relation of a 
citizen. A mandatory injunction to restrain private 
wrongs is accorded only under special circumstances 
and for most cogent reasons in purely private litiga¬ 
tion; much more cautious, we apprehend, will the 
court be in issuing such an injunction against a public 
officer acting within his jurisdiction. The court may 
not interfere with what the Secretary has done unless 
the complainant's pleading shows a violation of an 
unmistakable duty—that the Secretary has done 
something that in law he had no authority to do. 
The proper proceeding to compel the Secretary to act 
in some affirmative way so as to get back within the 
law, so to speak, is by mandamus. 

But assuming, for the purposes of the argument, 
that mandatory injunction or mandamus may be 
used indiscriminately, the same rule applies to both: 
The court may enforce merely a ministerial duty 
plainly patent on the pleadings. That the action 
here complained of is not of that character was very 
clearly stated by this court in its opinion, supra . 
So there is no equity in the bill at all. 
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Should the judgment in this case go against 
appellant it may be that since prohibition is out of 
the question he will try habeas corpus. But we 
can’t see how, even then, he would be able to change 
the nature of the beast. 

Respectfully submitted. 

Charles W. Cobb, 

Assistant Attorney General. 

F. W. Clements, 

First Assistant Attorney. 

C. E. Wright, 

Assistant Attorney. 

For Appellee. 
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